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*572 In the recent California three strikes cases, the Supreme Court once again rejected strong proportionality limits
on the duration of prison sentences under the Eighth Amendment Cruel and Unusual Punishment Clause. In Ewing v.
Cdlifornia, athree-Justice plurality and four dissenters appeared to agree that the Eighth Amendment forbids prison sen-
tences that are "grossly disproportionate," but disagreed as to the application *573 of that standard. [FN1] The plurality
expressly (and the dissenters, implicitly) adopted the view, expressed by Justice Kennedy in his concurring opinion in
Harmelin v. Michigan, [FN2] that the Eighth Amendment imposes only a "narrow" proportionality principle in noncapit-
al cases. The Court therefore upheld the defendant's sentence of twenty-five-years-to-life in prison for the offense of
stealing three golf clubs. [FN3]

In separate concurring opinions, Justices Scalia and Thomas maintained that the Eighth Amendment imposes no pro-
portionality limits whatsoever. [FN4] Justice Scalia argued that the concept of Eighth Amendment proportionality accep-
ted by the plurality and dissenters is unintelligible and inappropriate. It is unintelligible, he maintained, because propor-
tionality "is inherently a concept tied to the penological goal of retribution." [FN5] Yet the plurality conceded that the
Eighth Amendment "does not mandate adoption of any one penological theory," [FN6] and thus agreed that courts must
consider whether a given sentence might be justified by other purposes such as incapacitation and deterrence--purposes
which, in Justice Scalia's view, have nothing to do with the concept of proportionality. Justice Scalia further argued that,
in assessing punishments in light of such a wide range of purposes, "the plurality is not applying law but evaluating
policy,” which is not a proper role for the courts. [FN7] None of the other Justices responded in Ewing to Scalia's cri-
tique or explained what they meant by proportionality. [FN8] Indeed, *574 no clear definition of proportionality can be
found in any of the Court's noncapital cases. [FN9]

The companion case to Ewing, Lockyer v. Andrade, [FN10] had even stronger facts: a sentence of fifty-years-to-life
for two shoplifting incidents involving nine videotapes. The Court's affirmance of this extremely harsh punishment
prompted the dissent to complain that "[i]f Andrade's sentence is not grossly disproportionate, the principle has no mean-
ing." [FN11] However, Andrade provides even less guidance than Ewing does as to Eighth Amendment standards, since
the Court did not rule directly on that issue. [FN12]

As aresult of these holdings and diverse opinions, it remains very unclear when the Court will find a prison sentence
unconstitutionally disproportionate, and on what precise grounds. [FN13] Does the narrow approach currently favored by
a mgjority of the Justices preclude a finding of unconstitutionality even on the more extreme facts of Andrade? How
should proportionality be defined, relative to nonretributive sentencing purposes? And if different proportionality stand-
ards apply to different sentencing purposes, are these standards disjunctive or conjunctive--must they all be exceeded, or
just one of them, before a sentence will be found to violate the Eighth Amendment?*575 Theseee issues extend far bey-
ond the scope and application of the United States Constitution; they arise in the interpretation of state constitutional
counterparts to the Eighth Amendment and other provisions applicable to sentencing, and in the formulation and applica-
tion of subconstitutional sentencing law and policy by state and federal legislators, prosecutors, judges, and parole
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boards. In all of these contexts, how should proportionality values be defined and applied, particularly in relation to non-
retributive sentencing goals?

Part of the problem is semantic. Anglo-American courts and scholars have usually (but as will be shown, not univer-
sally) applied the concept of proportionality only when discussing retributive sentencing principles. Moreover, the text of
the Eighth Amendment contains no mention of either proportionality or specific penalties other than fines. But the text
does expressly prohibit excessive fines as well as excessive bail, and the majority of the Justices now on the Court
clearly believe that the Cruel and Unusual Punishment Clause prohibits excessive applications of capital punishment and
imprisonment. In seeking to give more precise meaning to the Eighth Amendment and the limitations it places on re-
tributive and nonretributive sentencing purposes, we must keep in mind that the fundamental and unifying concept is ex-
cessiveness, not "proportionality” in the traditional Anglo-American sense. However, because the Supreme Court has
used the latter term when discussing Eighth Amendment limits on prison durations, and because the broader meaning of
proportionality is already well established in some areas of law, the remainder of this Article will use the term "propor-
tionality" to refer to limitations on nonretributive as well as retributive sentencing purposes.

This Article identifies several concepts of proportionality that are well established in U.S., foreign, and international
law. A better understanding of these concepts shows that proportionality analysis is not limited to retributive theory. Nor
is such analysis purely a matter of legislative, executive, or judicia policy. In a wide variety of contexts, the Supreme
Court, lower courts in the United States, and high courts in other countries have recognized and applied one or more pro-
portionality concepts in the course of constitutional adjudication. Moreover, these proportionality principles are inde-
pendent and apply disjunctively; each provides a sufficient basis for a finding of unconstitutionality.Part *576 | of this
Article briefly summarizes the facts and opinions in the six modern Supreme Court cases dealing with Eighth Amend-
ment proportionality limits on the duration of prison sentences. These cases provide important legal background and fac-
tual context; however, readers who are already very familiar with these cases may wish to proceed directly to Part |1,
which is the conceptual heart of the Article. Part |1 clarifies the meaning of retributive proportionality, and introduces
two nonretributive proportionality concepts. Specifically, a governmental action or other measure may be disproportion-
ate in a utilitarian sense for two independent reasons:. (1) because the measure's costs and burdens outweigh the likely be-
nefits ("ends disproportionality"); or (2) because the measure is unnecessarily costly or burdensome when compared to
alternative means of achieving the same benefits ("means disproportionality™).

Part I11 of this Article shows how these three proportionality concepts have been recognized in a variety of American
constitutional law doctrines. Part 1V briefly notes the wide support for the same three proportionality concepts in foreign
and international law. Part V examines several ways in which the three proportionality principles could be incorporated
into current or alternative Eighth Amendment standards, and argues that the simplest approach is the best choice. The
discussion then returns to the facts of the six cases summarized in Part | and examines how they might be decided under
this approach. | argue that, with a better understanding of proportionality principles, some of the cases declining to find
an Eighth Amendment violation might have been decided differently by the Supreme Court. Moreover, most of these
cases can and should be decided differently under state constitutional counterparts to the Eighth Amendment because
state courts are more politically accountable, and are not constrained by issues of federalism. The concluding section re-
flects on the uncertain past and brighter future of proportionality jurisprudence in the United States.

I. A SHORT HISTORY OF PRISON-DURATION PROPORTIONALITY IN THE SUPREME COURT
Since 1980, the Supreme Court has decided six cases in which the duration of a prison sentence was attacked on
Eighth *577 Amendment grounds. [FN14] In only one of these cases did the Court rule in favor of the prisoner. All six
cases were five-to-four decisions in form or substance (the concurring Justice in Hutto v. Davis agreed with the three dis-
senters, but felt bound by precedent [FN15]).
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A. Rummel v. Estelle

In Rummel v. Estelle, [FN16] the Court upheld a life sentence, with parole eligibility after ten to twelve years,
[FN17] under a Texas recidivist (three strikes) statute. Rummel's criminal record consisted *578 of three nonviolent
property crimes. His most recent offense was obtaining money (about $121) by false pretenses. His two earlier convic-
tions involved fraudulent use of a credit card and passing a forged check; the total property loss for all three crimes was
$229. Justice Rehnquist's majority opinion noted that the Court's death penalty cases applying proportionality principles
"are of limited assistance” in deciding a case like Rummel, "[b]ecause a sentence of death differs in kind from any sen-
tence of imprisonment, no matter how long.” [FN18] He concluded that "one could argue without fear of contradiction by
any decision of this Court that for crimes concededly classified as felonies, that is, as punishable by significant terms of
imprisonment in the state penitentiary, the length of the sentence actually imposed is purely a matter of legislative
prerogative." [FN19] Justice Rehnquist also stated (quoting from an earlier death penalty case) that Eighth Amendment
decisions "should not be, or appear to be, merely the subjective views of individual Justices; judgment should be in-
formed by objective factors to the maximum possible extent." [FN20] He concluded that any distinctions between prison
terms of different durations "are indeed 'subjective,” and therefore properly within the province of legislatures, not
courts." [FN21] Justice Powell, joined by Justices Brennan, Marshall, and Stevens, dissented (for reasons very similar to
those Justice Powell cited in his majority opinion in Solem v. Helm, discussed infra). [FN22]

B. Hutto v. Davis

In Hutto v. Davis, the defendant received a sentence of forty years and a $20,000 fine for possession with intent to
distribute, and distribution of about nine ounces of marijuana. [FN23] The maximum sentence on each count was forty
years; the jury had recommended twenty-year sentences, and the trial court apparently made the two terms consecutive
because of Davis's record--he had previously been convicted of selling LSD, and the current offenses were committed
while he was on bail pending *579 appeal from the previous conviction. [FN24] In a per curiam opinion, the Court af-
firmed Davis's sentence, relying on Rummel. [FN25] Justice Powell objected to the sentence, but felt bound by Rummel.
[FN26] Justices Brennan, Marshall, and Stevens dissented. [FN27]

C. Solemv. Helm

Solem v. Helm, [FN28] decided one year after Hutto, is the only case in which the Court has found that a lengthy
prison term violated the Eighth Amendment. Helm received a sentence of life without possibility of parole under a South
Dakota "four strikes" recidivist statute. Helm actually had six prior felony convictions--three for third-degree burglary,
and one each for obtaining money under false pretenses, grand larceny, and felony (third offense) drunk driving. His sev-
enth and most recent felony offense was issuing a no-account check for $100. [FN29]

Justice Powell's majority opinion in Solem traced the history of proportionality rules, beginning with Magna Carta
provisions requiring fines to be graded according to offense seriousness. Powell concluded that the proportionality prin-
ciple iswell established in Anglo-American law and in the Court's prior cases. [FN30] Nor, he maintained, does the his-
tory or language or the Eighth Amendment suggest any distinction between types of punishments-- all of the Amend-
ment's clauses (bail, fines, cruel and unusual punishments) forbid excessiveness, and "[i]t would be anomalous indeed" if
fines and the death penalty were subject to proportionality analysis, but the "intermediate punishment of imprisonment"
was not. [FN31] Powell did concede that death penalty cases are of limited value in assessing prison sentences, that re-
versals of such sentences on proportionality grounds will be "exceedingly rare," [FN32] that reviewing courts should
grant substantial deference to legislative judgments, and that proportionality review "should be guided by objective *580
factors." [FN33] Powell found three such factorsin the Court's prior cases:
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First, we look to the gravity of the offense and the harshness of the penalty. . . .

Second, it may be helpful to compare the sentences imposed on other criminals in the same jurisdiction. If more
serious crimes are subject to the same penalty, or to less serious penalties, that is some indication that the punish-
ment at issue may be excessive. . . .

Third, courts may find it useful to compare the sentences imposed for commission of the same crime in other
jurisdictions. [FN34]

As to the first factor, Powell argued that courts are competent to objectively assess degrees both of offense gravity
and of punishment severity, and that courts are required, in a variety of contexts, to draw similar lines along a continuum.
[FN35] He suggested that offense gravity should be assessed in terms of the harm caused or threatened to victims and so-
ciety, and the offender's culpability, including the defendant’s degree of intent (mens rea) and motives. [FN36]

Applying these criteria, Powell noted first that Helm's conviction and prior offenses were all minor and nonviolent,
and that his sentence was the most severe authorized by South Dakota at the time. [FN37] Powell conceded that states are
justified in punishing recidivists more severely, but added in a footnote: "We must focus on the principal felony--the
felony that triggers the life sentence--since Helm already has paid the penalty for each of his prior offenses." [FN38] In
another note, Powell argued that Helm's life-without-parole sentence "is unlikely to advance the goals of our criminal
justice system in any substantial way." [FN39] As for the second factor listed above, Powell argued that Helm had been
treated as or more severely than many South Dakota criminals "who have committed far more serious crimes." [FN40]
Under the third factor, Powell concluded that "Helm *581 was treated more severely than he would have been in any oth-
er state." [FN41]

Chief Justice Burger dissented, joined by Justices White, Rehnquist, and O'Connor. [FN42] The dissenters noted that
four of Helm's prior crimes (three burglaries and one drunk driving violation) carried a potential for violence; that the de-
fendant in Rummel had fewer prior convictions than Helm, all of them truly nonviolent; and that proportionality review
had never before been used to invalidate a prison sentence solely because of its duration. [FN43]

None of the opinions in Solem provides a clear definition of proportionality in either a capital or noncapital senten-
cing context.

D. Harmelin v. Michigan

In Harmelin v. Michigan, the Court upheld a mandatory sentence of life without parole that was imposed on a first-
time offender convicted of possessing more than 650 grams of cocaine. [FN44] Harmelin contested both the severity of
the sentence and its mandatory nature. Five Justices voted to uphold the sentence in two opinions written by Justices
Scalia and Kennedy. Most of Justice Scalia's opinion for the Court was joined only by Chief Justice Rehnquist. Justice
Scalia argued that Solem was wrongly decided--that the Eighth Amendment contains no proportionality guarantee, and
that proportionality review is inherently subjective, istoo narrowly tied to retributive punishment theory, involves judg-
ments best left to the legislature, and is inconsistent with federalism. [FN45] Part IV of Justice Scalia's opinion, joined by
Chief Justice Rehnquist and Justices O'Connor, Kennedy, and Souter, concluded that mandatory penalties, even severe
ones, "may be cruel, but they are not unusual in the constitutional sense, having been employed in *582 various forms
throughout our Nation's history." [FN46] Justice Scalia distinguished the Court's cases requiring an individualized de-
termination that capital punishment is appropriate, because "death is different.” [FN47]

Justice Kennedy's concurring opinion, joined by Justices O'Connor and Souter, concluded that the Court's prior
Eighth Amendment cases recognize a "narrow" proportionality principle, [FN48] based on five underlying assumptions:
(1) fixing prison terms for specific crimes requires fundamental choices about sentencing purposes which are primarily
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for the legislature, not the courts; [FN49] (2) the Eighth Amendment "does not mandate . . . any one penological theory";
[FN50] (3) "marked divergences' both in penal theories and in prison terms "are the inevitable, often beneficial, result of
the federal structure"; [FN51] (4) proportionality review should, as much as possible, be informed by "objective factors,"
the "most prominent” of which is "the objective line between capital punishment and imprisonment for a term of years"
(because courts "lack clear objective standards to distinguish between sentences for different terms of years'); [FN52]
and therefore (5) "[t]he Eighth Amendment does not require strict proportionality between crime and sentence. Rather,
[the Amendment] forbids only extreme sentences that are 'grossly disproportionate' to the crime." [FN53]

Justice Kennedy also announced a modified version of the three-factor Solem test: intra- and inter-jurisdictional
comparative assessments (Solem factors two and three) "are appropriate only in the rare case in which a threshold com-
parison of the crime committed and the sentence imposed [(Solem factor one)] leads to an inference of gross dispropor-
tionality." [FN54] Kennedy concluded that the latter standard was not met in Harmelin's case. [FN55] His crime was
much more serious than Solem's $100 bad check. The 672 grams, or more than 1.5 pounds, of cocaine Harmelin pos-
sessed might produce as many as 65,000 doses, *583 threatening "grave harm to society” in terms of the effects on users,
crimes committed by users, and violent crimes committed "as part of the drug business or culture." [FN56] Therefore,
Michigan legislators "could with reason conclude” that Harmelin's crime "is momentous enough to warrant the de-
terrence and retribution of alife sentence without parole." [FN57]

Justices White, Marshall, Blackmun, and Stevens dissented. Justice White's dissent, joined by Justices Blackmun and
Stevens, argued that proportionality principles have long historical roots and have been read into all of the clauses of the
Eighth Amendment; that the Cruel and Unusual Punishment Clause makes no distinction among types of punishments;
that the Solem factors have worked well; that the second and third factors are actually more objective than the first, and
strongly support a finding of disproportionality in Harmelin's case; and that Justice Kennedy's application of the first
Solem factor is both too subjective and too narrow, focusing mainly on the harm threatened by this amount of drugs and
not enough on critical culpability issues such as intent and motive. [FN58] Justice White also noted that Harmelin was
never charged with or convicted of distribution, or even intent to distribute. [FN59]

Once again, none of the opinions in Harmelin provided a definition of proportionality. Justice Scalia seemed to think
this concept is inherently tied to retributive sentencing goals, and that "it becomes difficult even to speak intelligently of
‘proportionality’ once deterrence and rehabilitation are given significant weight." [FN60] Justice Kennedy stated that all
traditional punishment purposes are valid, including retribution, deterrence, incapacitation, and rehabilitation, since "the
Eighth Amendment does not mandate any one penological theory." [FN61] One *584 reading of Kennedy's opinion
would be that the Eighth Amendment is only violated if a sentence is "disproportionate” relative to all of the state's asser-
ted punishment purposes. But, Justice Scalia would ask: what does it mean to say that a sentence is "disproportion-
ate"--or even "excessive'--relative to nonretributive goals such as deterrence, incapacitation, and rehabilitation? This
guestion will be addressed in Part 11, infra.

E. Ewing v. California

The Court's two most recent prison duration cases implicating the Eighth Amendment involved lengthy sentences
imposed under California's unusually severe three strikes law. [FN62] In the first case, Ewing v. California, the Court up-
held a sentence of twenty-five-years-to-life for the theft of three golf clubs worth $399 each. [FN63] Ewing had incurred
more than a dozen prior convictions in the previous twenty years for theft, burglary, robbery, battery, possessing a fire-
arm, and possessing drug paraphernalia. [FN64] As in Harmelin, five Justices voted to uphold the sentence. Justice
O'Connor's plurality opinion, joined by Chief Justice Rehnquist and Justice Kennedy, adopted the narrow proportionality
principle articulated in Justice Kennedy's Harmelin concurrence--including each of Justice Kennedy's five underlying
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principles, as well as his further proviso that the second and third Solem factors need only be considered in rare cases
where the first factor raises a "threshold" inference of gross disproportionality. [FN65]

Applying Justice Kennedy's approach, Justice O'Connor concluded that Ewing's sentence was not grossly dispropor-
tionate. Justice O'Connor noted that the purposes of the three strikes law are to deter repeat offenders and incapacitate
those who have not been deterred, and she cited evidence suggesting that both goals had been furthered by the law.
[FN66] In assessing the gravity of Ewing's conviction offense--stealing three golf *585 clubs--Justice O'Connor argued
that this was more serious than Helm's crime, and that it was constitutionally irrelevant that Ewing's theft offense could,
under the trial court's discretion, be treated as a misdemeanor rather than a felony (such crimes are known as "wobblers"
in California). [FN67] Justice O'Connor further argued that, to accord proper deference to the State's choice of punish-
ment goals, the gravity of Ewing's "offense” should include his extensive prior record, not just his conviction offense.
[FN68]

Justices Scalia and Thomas, concurring in separate opinions, each argued that Solem's proportionality test is unwork-
able, and that no such requirement should be recognized under the Eighth Amendment. [FN69] Justice Scalia essentially
repeated points from his Harmelin opinion--that the Eighth Amendment was only aimed at excluding certain modes of
punishment; that the proportionality concept is inherently tied to retributive goals; that since the Court does not require
states to adopt retribution or any other penological theory (and specifically approves California's adoption of deterrence
and incapacitation), the concept of proportionality cannot be intelligently applied; and that if proportionality review
means that "all punishment should reasonably pursue the multiple purposes of the criminal law," then the Court would
not be "applying law but evaluating policy." [FN70]

Justices Stevens and Breyer wrote dissenting opinions, each joined by the other and by Justices Souter and Ginsburg.
Justice Stevens argued that the Eighth Amendment sets proportionality limits for all forms of punishment. [FN71] He
noted that such limits have also been applied to bail and to punitive damages awards (see discussion, infra Part I11); that
sentencing judges have long employed proportionality principles to guide their discretion; and that the Eighth Amend-
ment "expresses a broad and basic proportionality principle that takes into account all of the justifications for penal sanc-
tions." [FN72] Justice Stevens also questioned whether the Harmelin framework should *586 govern Ewing's case, not-
ing that the three-factor Solem test "specifically addressed recidivist sentencing." [FN73]

Justice Breyer assumed for purposes of his dissent that Justice Kennedy's Harmelin framework applied, [FN74] and
further appeared to accept Justice O'Connor’s view that prior record is relevant to the "gravity of the offense.” However,
Justice Breyer maintained that the focus ought to be on the conviction offense. [FN75] He also noted the absence of evid-
ence that shoplifting is difficult to deter or that lengthy prison terms are necessary to deter this crime. [FN76] Taking all
of thisinto account--Ewing's sentence, [FN77] his conviction offense, and his prior record--Justice Breyer concluded that
Ewing's case was more similar to Helm's than to Rummel's, and that a "threshold" inference of gross disproportionality
had been raised. [FN78]

Justice Breyer then turned to intra- and inter-jurisidictional comparisons (noting, as Justice White had, dissenting in
Harmelin, that such comparisons make proportionality review more objective). [FN79] He concluded that these compar-
isons validated his threshold determination: "Outside the California's three strikes context, Ewing's recidivist sentence is
virtually unique in its harshness for his offense of conviction, and by a considerable degree. . . ." [FN8Q] "[It is] at a
minimum, 2 to 3 times the length of sentences that other jurisdictions would impose in similar circumstances." [FN81]
Nor could Justice Breyer find any important practical administrative justifications for the California statute, which might
justify such harsh results. Finally, Justice Breyer questioned the need for the statute to sweep so broadly--the goal of the
legislature is to deter and incapacitate felons who commit "serious' and "violent" crimes, including *587 many violent
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and drug crimes, but excluding all property crimes, no matter how high the loss. [FN82] But as illustrated by Ewing's
case, the statute provided that any felony, including many property crimes that would not constitute first or second
strikes, could qualify as a third strike. [FN83] Thus, Justice Breyer concluded, "Ewing's 25-year term amounts to
overkill." [FN84]

F. Lockyer v. Andrade

In a companion case to Ewing, Lockyer v. Andrade, the Court held that the Ninth Circuit Court of Appeals had erred
in granting federal habeas corpus relief and overturning a California three strikes sentence. [FN85] On its facts, Andrade
presented a much stronger basis for a finding of Eighth Amendment disproportionality. Andrade's fifty-year minimum
sentence was twice as long as Ewing's, and his conviction offenses--shoplifting nine videotapes worth about $150 from
two stores--were less serious. [FN86] These two counts of misdemeanor theft were charged as felonies because of An-
drade's prior property crimes. [FN87] Andrade's prior record was also less serious. Unlike Ewing, Andrade had no prior
violent or weapons convictions, and his current and prior property offenses were all driven by his need to buy heroin to
feed his addiction. [FN88]

However, the Eighth Amendment holding in Andrade was blurred by its procedural context. Under the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA), a federal court may only grant habeas relief if the state court's de-
cision is "contrary to, or involved an unreasonable application of, clearly established Federal law" as determined by the
Supreme Court. [FN89] Thus, as explicitly noted in Justice O'Connor's majority opinion, the Court's decision upholding
Andrade's sentence was not a ruling that his sentence complied with the Eighth Amendment. [FN90] The Court held only
that habeas relief should not have been granted because the state appellate court's decision affirming *588 Andrade's sen-
tence was not so erroneous as to meet the AEDPA review standard of unreasonableness. [FN91]

Justice Souter's dissenting opinion, joined by Justices Stevens, Ginsburg, and Breyer, argued that the state court's de-
cision was not only erroneous but sufficiently unreasonable to justify habeas relief. [FN92] Justice Souter maintained
that the lower court clearly erred in relying on Rummel rather than Solem, since Harmelin did not overrule Solem and, in
Justice Souter's view, Andrade's case was indistinguishable from the facts of Solem, particularly if one views a fifty-year
minimum sentence for a thirty-seven-year-old offender as equivalent to life without parole. [FN93] Justice Souter also
found the state court decision unreasonable for a second reason: Andrade's sentence was irrational, even when measured
against the State's asserted purposes. Citing the State's own briefs, Justice Souter maintained that the only serious justi-
fication for the three strikes law was incapacitation; furthermore, he argued, the statute represents a legislative finding
that the danger posed by a three strikes offender requires a minimum sentence of twenty-five years. [FN94] Andrade re-
ceived two consecutive twenty-five-year-to-life terms. In Justice Souter's view, it isirrational to assume that the defend-
ant could "somehow become twice as dangerous to society when he stole the second handful of videotapes." [FN95]

These opinions, from Rummel to Andrade, form the basis of the Court's seemingly fractured jurisprudence in this
area and set the stage for Part 11's discussion of the implicit theoretical underpinnings of the Court's reasoning.

I1. PROPORTIONALITY--RELATIVE TO WHAT?

The Supreme Court has never made clear what it means by proportionality in the context of prison sentences. Justice
Scalia believes--and perhaps so does Justice Thomas--that this concept only has meaning in relation to retributive senten-
cing goals and that a proportionality reguirement makes no sense if the Court is not going to require states to adopt a re-
tributive theory. [FN96] The majority of the Justices agree that the *589 states are permitted to pursue nonretributive
sentencing goals, and they also appear to believe that proportionality limits can be applied to such goals. [FN97] But the
precise meaning of proportionality relative to nonretributive goals has not been discussed. Several scholars have agreed
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with Justice Scalia's assertion that proportionality only applies under a retributive theory of punishment. [FN98] Other
scholars have recognized one or more nonretributive proportionality concepts which have been or could be recognized
under the Eighth Amendment, [FN99] but have not offered a complete normative and descriptive account of these limit-
ing principles.

This section of the Article seeks to provide such an account and to resolve Justice Scalia's theoretical conundrum. |
begin *590 by clarifying what is meant by retributive proportionality, noting two very different versions of retributive
theory, only one of which is appropriate for Eighth Amendment analysis. | then discuss nonretributive sentencing theor-
ies and identify two independent proportionality concepts that apply to such theories.

A. Retributive Proportionality

Although the Court has mentioned retributive sentencing goals in numerous Eighth Amendment cases, especially
those involving capital punishment, it has never discussed this topic in detail, and has rarely made any reference to the
voluminous literature on retributive punishment theory. Several essential points from that literature [FN100] are relevant
here.

First, retributive, or "just deserts,” theory considers only the defendant's past actions, not his or her probable future
conduct or the effects that the punishment might have on crime rates or otherwise. Second, retribution examines the act-
or's degree of blameworthiness for his or her past actions, focusing on the offense being sentenced. Some retributive
scholars believe that the current offense is the only relevant consideration and that any prior convictions are irrelevant;
other scholars accept that prior crimes modestly increase an offender's blameworthiness. [FN101] Third, the degree of
blameworthiness of an offense is generally assessed according to two kinds of elements: the nature and seriousness of the
harm caused or threatened by the crime; and the offender's degree of culpability in committing the crime, in particular,
his or her degree of intent (mens rea), motives, role in the offense, and mental illness or other diminished capacity.

Finally, there are two very different theories about the role that retributive values should play in sentencing. These
two approaches have sometimes been referred to as "defining" and "limiting" retributivism. [FN102] According to the
first theory, principles of just deserts should define the degree of punishment severity *591 as precisely as possible; of-
fenders should receive their just deserts, no more and no less. This theory, as elaborated by writers such as Andrew von
Hirsch, permits crime control, budgetary, or other nonretributive values to affect both the overall scale of punishment
severity (absolute amounts, as determined by the most and least severe penalties) and the choice among penalties deemed
to be equal in severity, but it insists on fairly strict "ordinal" proportionality in the relative severity of penalties imposed
on different offenders. [FN103] Since defining retributivism leaves little room for the operation of nonretributive values
and goals, it is clearly too narrow an approach for Eighth Amendment purposes--the Court has made it very clear that
states are free to pursue a variety of sentencing goals.

The other theory, limiting retributivism, allows all traditional punishment purposes to play a role but places re-
tributive outer limits both on who may be punished (only those who are blameworthy), and how hard they may be pun-
ished (within a range of penalties which would be widely viewed as neither unfairly severe or unduly lenient). This the-
ory, most often associated with the writings of Norval Morris, [FN104] places particular emphasis on avoiding unfairly
severe penalties. [FN105] Asrevealed *592 in the cases discussed in Part |11, limiting retributivism appears to be the ap-
proach that the Supreme Court has applied when it has invoked retributive principles. This approach, emphasizing limits
on excessive measures, is consistent with both the text of the Eighth Amendment and the role of constitutional guaran-
tees--as protectors of human rights and bulwarks against unfairness and abuse of governmental power.

B. Nonretributive Proportionality
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Nonretributive, or utilitarian, purposes of punishment focus on the future-- what effect will the proposed sentence
have on the offender, on other would-be offenders, and/or on society, and at what cost? [FN106] The traditional nonre-
tributive purposes include deterrence, incapacitation, and rehabilitation of an individual offender, because he is thought
likely to commit further crimes, and general deterrence of other would-be violators both through fear of receiving similar
punishment and by the educative or norm-reinforcing effects that penalties have on views about the relative harmfulness
and wrongfulness of different crimes. [FN107]

What does it mean to say that a sentence is disproportionate, or excessive, relative to these nonretributive goals? As
discussed below, utilitarian philosophy, as well as many legal rules in the United States and abroad, suggests two kinds
of disproportionality of a governmental action or other measure. First, a measure may be disproportionate to the ends be-
ing pursued ("ends disproportionality"), when the measure's costs and burdens, or added costs and burdens, outweigh the
likely benefits, or added benefits. Second, a measure may be disproportionate when compared to other, less costly or bur-
densome means of achieving the same goals ("means disproportionality"). [FN108] Thus, under these two independent
criteria, measures *593 are disproportionate if their costs or burdens outweigh their likely benefits or if they are unneces-
sarily costly or burdensome when compared to effective alternative measures.

1. Ends Proportionality

Ends proportionality reflects basic utilitarian, cost-benefit principles. The eighteenth century philosopher Cesare
Beccaria argued in favor of penalties proportional to the seriousness of the offense, as measured by the harm done to so-
ciety. [FN109] In the early nineteenth century, Jeremy Bentham made several specific utilitarian arguments in favor of
punishments proportional to the seriousness of the offense. From the point of view of public resource allocation, "the
greater an offence is, the greater reason there is to hazard a severe punishment for the chance of preventing it." [FN110]
Similarly, from the point of view of the suffering imposed on the offender, Bentham argued that "the evil of the punish-
ment [should not exceed] the evil of the offence.” [FN111] Bentham also noted the marginal deterrent value of making
penalties proportionate to offense severity: offenders should "have a motive to stop at the lesser” crime. [FN112]

As will be shown in Parts |11 and 1V below, the utilitarian ends proportionality principle described above is defined
and applied differently in varying legal contexts. For present purposes, *594 one of the most important distinctions has to
do with which kinds of costs and burdens of a government measure are weighed against the expected benefits. In most
contexts, the public costs of a measure are very important elements in the proportionality balance. Including publicly- as
well as privately-borne costs and burdens, measures should not cost more than the benefits they are expected to produce.
But when defining a defendant's constitutional right not to be subjected to an excessive sentence, the crime-control bene-
fits of the sentence should probably be weighed only against the burdens which the sentence imposes on the defendant. It
is fundamentally unfair to impose such burdens if they greatly outweigh the expected public benefits. As a matter of
sound public policy it is aso unwise--but probably not fundamentally unfair to the defendant--to impose a sentence that
costs taxpayers more than the expected benefits are worth. Of course, in all forms of ends proportionality balancing there
is often a need to compare fundamentally incommensurate quantities, such as the burden on the defendant of lengthy im-
prisonment, or the public costs of such sentences, versus sometimes intangible crime-control benefits. But as shown be-
low, these difficulties have not prevented the Supreme Court, lower courts, and foreign courts from employing many
ends proportionality principles which require rough balancing of qualitatively different costs and benefits such as the
costs and benefits of forced medication of inmates or of additional procedural safeguards.

The sentencing-rights ends proportionality principle has important elements in common with retributive proportion-
ality--in particular, both principles require proportionality relative to offense severity and measure the latter from the de-
fendant's, not a public, perspective. But the two theories operate quite differently. First, retributive theory considers the
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harm caused or threatened by the defendant's past crimes, and considers it just to punish in proportion to that harm. Util-
itarian theory also argues for punishment in proportion to past harm, but only when this will prevent future similar crimes
by this offender, through deterrence, incapacitation, and/or rehabilitation, or prevent such crimes by others, through gen-
eral deterrence and norm reinforcement. Moreover, utilitarian theory might consider not only the harm associated with a
particular act similar to the defendant's, but also the aggregate harm caused by all such actions and the difficulty of de-
tecting and *595 deterring such actions. [FN113] Second, retributive theory punishes in direct proportion not just to the
actual or threatened harms associated with the offender's prior crime(s) but also to his culpability (intent, motive, role in
the offense, diminished capacity, etc.). For utilitarians, such culpability factors are only relevant to the extent that they
are related to the likely future benefits of punishment (e.g., the dangerousness and deterrability of this offender or oth-
ers). Finally, retributive theory disregards not only crime-control benefits but also the collateral conseguences of impos-
ing punishment because proportionate sanctions are deemed inherently valuable in themselves. Utilitarian theory con-
siders not only the actual crime-control or other benefits produced by sanctions but also, as an offset against those bene-
fits, any undesirable collateral consequences of the sanction. [FN114] One such consequence would be "reverse de-
terrence" (for instance, if a severe three strikes law encourages felons to kill arresting officers or potential witnesses).
Other undesirable consequences of penalties that are grossly or frequently disproportionate to the conviction offense
would be an undermining of the public's sense of the relative gravity of different crimes and public loss of respect for,
and willingness to obey and cooperate with, criminal justice authorities. [FN115]

2. Means Proportionality

This principle recognizes basic utilitarian efficiency values: among equally effective means to achieve a given end,
those that are less costly or burdensome should be preferred. In the punishment context, Norval Morris calls this the prin-
ciple of parsimony. [FN116] Jeremy Bentham argued that " punishment itself is an evil and should be used as sparingly as
possible"; a measure should not be used if "the same end may be obtained by means more mild." [FN117] Even earlier,
Cesare Beccaria argued that punishment must not only be proportionate to the crime but *596 also "necessary, the least
possible in the circumstances." [FN118] Numerous modern authors and model code drafters have endorsed this principle
in some form, [FN119] and unnecessarily-excessive-means arguments can be found in numerous Supreme Court opin-
ions, including some involving lengthy prison terms. [FN120] As with the ends proportionality principle, means propor-
tionality is defined and applied differently in varying legal contexts. In defining constitutional protections against excess-
ively severe sentences, comparisons of the relative burdens of proposed and alternative sentences should probably be
viewed only from the defendant's perspective--he may complain that an alternative penalty would be just as effective and
much less burdensome to him, but not that such an option would be much less costly to taxpayers. It should also be noted
that the means proportionality principle can be applied strictly (requiring the government to chose the least burdensome
alternative), or more loosely--requiring, for example, that the government need only choose another alternative if it is
"significantly less burdensome." [FN121]

*597 3. The Ends and Means Proportionality Principlesin Action

A good example of the operation of these two utilitarian proportionality concepts is found in the criminal law re-
guirements for a valid claim of self defense. [FN122] Each of these requirements is independent--a violation of either
one results in denial of a complete defense. Ends proportionality in self defense requires that the defensive force used
must not be excessive relative to the threatened harm--you cannot kill an attacker to avoid receiving a minor battery,
even if killing is the only effective available means of prevention. [FN123] Means proportionality in self defense (usually
referred to as the necessity principle) requires that the defensive means not be unnecessarily harmful--you cannot kill to
avoid being killed, even if killing is effective and proportional to the threat, if that threat could also be avoided by non-
deadly means (for instance, by the use of superior strength). [FN124]
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*508 111. EXAMPLES OF THE THREE PROPORTIONALITY PRINCIPLESIN AMERICAN
CONSTITUTIONAL LAW

The proportionality principles outlined above--limiting retributive proportionality, utilitarian "ends" proportionality,
and utilitarian "means" proportionality--are well-established components of many American constitutional law doctrines,
both within and outside the criminal justice context. Several of these doctrines recognize two of these proportionality
principles, which operate as independent limitations on intrusive state measures--a violation of either principle resultsin
a finding of unconstitutionality. Sometimes courts have explicitly used the language of proportionality, usually without
specifying which of the three principles identified in this Article is being applied. [FN125] In other cases, courts have
clearly invoked a version of one or both of the utilitarian proportionality principles, without mentioning proportionality
as such. [FN126]

But why should proportionality principles explicitly or implicitly recognized in very different fields of law be con-
sidered relevant when defining Eighth Amendment limits on prison sentences? Are not all legal doctrines context specif-
ic? When the context changes, should not the doctrines also change? These are legitimate and important objections, to
which several answers may be given.

Some of the doctrines discussed below involve criminal and quasi-criminal penalties (capital punishment, fines and
forfeitures, punitive damages) or procedural penalties (exclusionary rules) which raise proportionality issues that are at
least analogous, if not directly comparable, to those posed by lengthy prison terms. Of course, each punishment context
has unique features, but often the distinctions cut in both directions. [FN127] The Supreme Court sometimes emphasizes
these contextual differences, but it also sometimes disregards them. For example, the Court has stated many times that
death penalty law has limited application in nondeath cases; [FN128] yet the Court has cited prison duration principlesin
death penalty cases, [FN129] and it recently *599 rejected "death-is-different” argumentsin a decision declining to apply
a new death penalty ruling retroactively. [FN130] Finally, the differences between these various contexts cannot easily
explain the pattern of the Court's decisions--seeming to recognize meaningful proportionality constraints in all punish-
ment contexts other than that of prison duration. [FN131]

A second broad group of proportionality doctrines examined below involves governmental measures that are not in-
tended as punishment but which, like criminal sentences, do infringe on or deny important substantive or procedural
rights (such as bail, forced medication, administrative due process, petty offense procedures, police powers under the
Fourth Amendment, and First Amendment and Equal Protection strict scrutiny rules). A third group of proportionality
doctrines has nothing to do with individual rights (such as limits on congressional power under Section 5 of the Four-
teenth Amendment and Dormant Commerce Clause limits on state powers). As to both of these groups, it is again note-
worthy that the Supreme Court seems quite willing to recognize and apply proportionality principles in contexts other
than criminal punishment. Many of these principles are endorsed by Justices Scalia and Thomas, who oppose placing any
Eighth Amendment proportionality limits on prison durations.

All of the proportionality doctrines discussed below, even those in the third group, provide useful perspectives on
ways of defining proportionality limits for prison sentences. These doctrines demonstrate that proportionality principles
can be and often have been applied to government measures seeking to achieve nonretributive goals. Moreover, all of
these proportionality principles, both retributive and nonretributive, are deemed sufficiently fundamental to have been re-
cognized as a matter of federal constitutional law. Finally, the number and diversity of these examples suggests that the
core, underlying proportionality principles are valid and widely accepted. Of course, as was noted above, these principles
have been, and *600 should be, defined and applied differently in varying legal contexts.

A. Eighth Amendment
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1. Capital Punishment

The Court has stated that the death penalty:

is "excessive" and unconstitutional if it (1) makes no measurable contribution to acceptable goals of punishment
and hence is nothing more than the purposel ess and needless imposition of pain and suffering; or (2) is grossly out of
proportion to the severity of the crime. A punishment might fail the test on either ground. [FN132] The second
standard could reflect either limiting retributive or utilitarian ends (burden versus benefit) proportionality, but the
Court's cases seem to focus almost entirely on the former. [FN133]

The first standard above is also ambiguous--it might only stand for the minimum constitutional requirement of a ra-
tional *601 basis for state action. [FN134] In the United States, this would not usually be thought of as a question of pro-
portionality, although it is in Europe. [FN135] Alternatively, the second standard could implicitly incorporate a means
proportionality concept. On this view, the death penalty is excessive relative to the next-most-severe alternative penalty,
life without parole, if the former adds no measurable deterrent or other social benefits. [FN136] This interpretation finds
support in the Court's decisions invalidating the death penalty for felony accomplices, [FN137] offenders under sixteen
years of age at the time of the crime, [FN138] and the mentally retarded. [FN139] In each of these cases the Court
doubted that the group of offenders at issue was deterrable at all, but the question might also be posed in terms of wheth-
er the threat of *602 alesser penalty would likely provide whatever minimal deterrence these offenders would experience
from the threat of receiving the death penalty.

2. Excessive Fines and Forfeitures

Several limitations on fine amounts are found in the Magna Carta (1215), [FN140] and excessive fines are expressly
forbidden by the Eighth Amendment. Curiously, the Supreme Court had no occasion to interpret the Excessive Fines
Clause until the 1990s, and then did so only in cases involving criminal and civil forfeitures. [FN141] In United States v.
Bajakajian, the Court found that an in personam criminal forfeiture of $357,144 in cash, which the defendant had appar-
ently acquired legally but failed to report before attempting to take it out of the country, violated the Excessive Fines
Clause. [FN142] Justice Thomas's opinion for the Court stressed the technical nature of the defendant's crime and the
minimal harm to the government. Thomas applied a standard of gross disproportionality to the gravity of the offense, cit-
ing Solem v. Helm (but not Harmelin), and said that offense gravity for these purposes should be measured by harm and
culpability. [FN143] These criteria correspond to the two traditional elements of blameworthiness, suggesting a ground-
ing in limiting retributive proportionality. [FN144] *603 However, since forfeitures serve deterrent as well as retributive
purposes, [FN145] it is necessary to also apply a standard of utilitarian "excessiveness.” One commentator has suggested
that some forfeitures impose burdens out of proportion to the law enforcement benefits achieved (ends disproportional -
ity), and are also excessive in their unnecessary severity and over-inclusiveness (means disproportionality). [FN146]

3. Excessive Bail

The Supreme Court has had little occasion to interpret the meaning of "excessiveness' under the Eighth Amendment
Excessive Bail Clause. In Stack v. Boyle, [FN147] the Court stated that the purpose of bail is to assure the presence of
the accused at trial and other hearings; "[b]ail set at a figure higher than an amount reasonably calculated to fulfill this
purpose is "'excessive’ under the Eighth Amendment." [FN148] This language implies a form of means proportionality-
-if alower bail amount would suffice, any higher bail is excessive.

*604 Some state statutes, codes, and case law, and pretrial detention rules in other countries, apply an offense-based
criterion as one factor and/or as an absolute upper limit on the amount of bail (e.g., some multiple of the maximum fine
for the most serious offense charged). [FN149] This approach appears to reflect limiting retributive and/or utilitarian
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ends proportionality--the expense and hardship of high bail are not justified by the defendant's alleged blameworthiness
and/or the states interest in the prosecution. A good test case under the offense-based approach would be a minor
shoplifter or check forger with a high risk of flight--such an offender may flee unless bail is set very high (hence, no
means proportionality problem), but the burdens of high bail or pretrial detention may outweigh the offender's deserved
sentence and/or the value to society of obtaining a conviction.

4. Long Prison Sentences

To complete this review of Eighth Amendment proportionality principles it is useful to consider which kinds of pro-
portionality are implicit in the Supreme Court's proposed standards for assessing claims of excessiveness in prison sen-
tences, that is, the three factors spelled out in Solem v. Helm [FN150] and at least partially reaffirmed in Harmelin and
Ewing. In assessing the gravity of the defendant's crime in relation to the sentence (the first factor), the Court in Solem
appeared to focus on retributive elements, i.e., the harm caused by the offense, and the defendant's culpability (intent and
motive). [FN151] But if, as the Ewing plurality opinion asserts, the defendant's prior convictions are also relevant to the
"gravity" of his offense, and the state's goals of deterrence and incapacitation of recidivists are also relevant, then even
the first Solem factor must include ends and/or means proportionality assessments. [FN152]

*605 As for the second Solem factor, comparing sentences for other crimes in the same state, both retributive and
utilitarian ends proportionality may be relevant. If much more serious crimes often receive the same or lower penalties,
this implies that the defendant has received punishment in excess of his deserts, and/or sentence burdens unjustified by
the social harms prevented. [FN153] Under the third Solem factor, comparing sentences imposed for the same crime in
other states, all three forms of proportionality may be relevant. If similar offenders in other states receive much less
severe penalties, this implies retributive disproportionality (sentences in the home state exceed desert), and/or ends dis-
proportionality (sentence burdens are not justified by social harms), and/or means disproportionality (lower penalties
would likely be adequate in the home state).

The Supreme Court's Solem factors are not the only standards courts have used to provide objective factors to struc-
ture proportionality review of lengthy prison sentences. For example, the Illinois courts have developed a different three-
pronged approach under the proportionate penalties clause of the state constitution. Article I, Section 11 of the Illinois
Constitution declares that "[a]ll penalties shall be determined . . . according to the seriousness of the offense.” [FN154]
The lllinois Supreme Court has held that a penalty violates this provision if any of the following tests is met:

(1) if the penalty "is a cruel or degrading punishment not known to the common law, or is a degrading punish-
ment which had become obsolete in the State prior to the adoption of its constitution, or is so wholly disproportioned
to the offense committed as to shock the moral sense of the community"; [FN155]

(2) if offenses with similar legislative purposes are compared and "conduct that creates a less serious threat to
the public health and safety is punished more harshly”; [FN156]

*606 (3) if the offense has a higher penalty than another offense with identical substantive elements. [FN157]

None of these tests bears a close resemblance to any of the Solem factors as currently interpreted by the U.S. Su-
preme Court. As explained below, the first and second tests are narrower than the first and second Solem factors, and
none of the lllinois tests involve comparisons to penalties in other jurisdictions (the third Solem factor). However, each
of the lllinois tests appears to incorporate one or more of the three proportionality principles identified in this Article.
The final clause of the first lllinois test appears to be based on a limiting retributive theory--crime-control goals and the
offender's prior record are not mentioned, only the offender's current offense. The ultimate standard, "so wholly dispro-
portionate . . . as to shock the moral sense of the community," suggests a criterion based on blameworthiness and the
I1linois Supreme Court has emphasi zed offender culpability when interpreting this standard. [FN158]
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The second Illinois test involves a more limited form of intrajurisdictional comparison than the second Solem factor-
-only offenses reflecting similar legislative purposes are compared, and the relative severity of crimesistied explicitly to
social harms. The focus on harm suggests a theory of utilitarian ends proportionality (which, unlike retributive propor-
tionality, does not give substantial weight to offender culpability [FN159]). The third Illinois test (invalidating different
penalties for identical crimes) may be based more on notions of due process (lack of rational basis and/or concerns about
abuse of prosecutorial discretion) than on proportionality, but this test could incorporate all three proportionality prin-
ciplesidentified in this Article. If identical crimes receive different penalties there is a substantial risk that offenders who
receive the more severe penalty have been punished in excess of their deserts, that the benefits achieved by the more
severe penalty are not worth the greater burdens on defendants, and/or that the greater penalty is not needed to achieve
all relevant sentencing purposes.

*607 B. Proportionality Rules Under the Due Process Clauses
1. Punitive Damages

In a series of cases beginning in the late 1980s, the Supreme Court imposed proportionality limits on punitive dam-
ages awards under the Due Process Clauses of the Fifth and Fourteenth Amendments. These limitations appear to reflect
both limiting retributive and utilitarian means proportionality principles.

The Court first held that punitive damages awards are subject to due process limits in Pacific Mutual Life Insurance
Co. v. Haslip. [FN160] The Court noted that punitive damages are "quasi-criminal"; that they are imposed for purposes
of retribution and deterrence; and that they must be "reasonable in their amount and rational in light of [the above pur-
poses].” [FN161] The Court also suggested that such awards must not be "grossly out of proportion to the severity of the
offense and [must] have some understandable relationship to compensatory damages.” [FN162] The award in that case
was upheld although it was more than four times the compensatory damages awarded, and more than 200 times the
plaintiff's out-of-pocket expenses. [FN163]

In BMW of North America, Inc. v. Gore, [FN164] the Court, citing Solem v. Helm (but not Harmelin), held that due
process prohibits punitive damages awards that are "grossly excessive" in relation to the goals of punishment and de-
terrence. [FN165] The Court pointed to three factors which together supported the conclusion that the $2 million award
against BMW arising out of aviolation of the state's consumer protection law was grossly excessive: "[(1)] the degree of
reprehensibility of [BMW's] nondisclosure; [(2)] the disparity between the harm or potential harm suffered by Dr. Gore
and his punitive damages award [500 times the compensatory damages award]; and [(3)] the difference between this rem-
edy and the civil penalties authorized *608 or imposed in comparable cases." [FN166] The Court's reference to the de-
fendant corporation's "reprehensibility” (which it added, is "perhaps the most important” factor) [FN167] and its later
discussion of the defendant's "blameworthiness," [FN168] suggest that the Court was primarily imposing retributive up-
per limits on punitive damages awards. But here, as in the case of prison durations and forfeitures, the Court's recogni-
tion of deterrence as a valid purpose underlying such awards [FN169] requires a nonretributive concept of "excessive-
ness." At one point in its opinion, the Court suggested a utilitarian means proportionality limitation:

The sanction imposed in this case cannot be justified on the ground that it was necessary to deter future miscon-
duct without considering whether less drastic remedies could be expected to achieve that goal. The fact that a multi-
million dollar penalty prompted a change in policy sheds no light on the question whether a lesser deterrent would
have adequately protected the interests of Alabama consumers. [FN170]

Later cases have further elaborated the due process proportionality limits on punitive damages awards. In Cooper In-
dustries, Inc. v. Leatherman Tool Group, Inc., [FN171] the Court showed little concern for judicial restraint or federal-
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ism, holding that punitive damages awards should be reviewed de novo, under the substantive standards announced in
Gore. In State Farm Mutual Automobile Insurance Co. v. Campbell, [FN172] the Court's relatively nondeferential review
standards were justified on the grounds that, although punitive damages awards have the same goals as criminal punish-
ments, they lack criminal due process safeguards, thus raising "an acute danger of arbitrary deprivation of property.”
[FN173] Strangely, the Court does not seem to be nearly as concerned with the danger of arbitrary and extreme depriva-
tions of physica liberty, in the context of very long prison sentences. [FN174] Nor has the Court required a *609
"threshold" showing of gross disproportionality before subjecting punitive damages awards to comparative analysis
(damages awards and civil penalties for the same conduct). Finally, in assessing punitive damages awards, the Court has
added a limitation on the relevance of the defendant's "prior record": only violations of a similar nature may be con-
sidered. [FN175] Thus, in at least three respects-- de novo review, more frequent use of comparative analysis, and more
lenient treatment of recidivists--the Court seems to be much more protective of civil defendants' bank accounts than it
has been of criminal defendants' liberty.

Of course, there are differences between the punitive damages and sentencing contexts, but the differences cut in
both directions. [FN176] Punitive damages awards arguably justify stricter constitutional scrutiny than prison sentences
for several reasons: damages awards can only be reviewed by the Supreme Court (not lower federal courts); they are im-
posed by untrained and unconstrained local juries, not judges and legislators; and they can be objectively compared to
the size of the accompanying compensatory damages award. [FN177] On the other hand, damages only involve money,
not physical liberty. The complaining party is usually alarge company much better able to defend itself than most crim-
inal defendants and trial judges can set aside excessive damages claims, whereas criminal defendants often have no sub-
constitutional law remedies against excessive prison terms. [FN178]

2. Limits on Forced Medication

In a series of cases the Court has held that inmates and persons awaiting trial have a due process liberty interest in
avoiding forced medication with antipsychotic drugs. In Sell v. United States, the Court held that:

*610 the Constitution permits the Government involuntarily to administer antipsychotic drugs to a mentaly ill
defendant facing serious criminal charges in order to render that defendant competent to stand trial, but only if the
treatment is medically appropriate, is substantially unlikely to have side effects that may undermine the fairness of
the trial, and, taking account of less intrusive alternatives, is necessary significantly to further important govern-
mental trial-related interests [which exists where the offender is charged with a "serious crime" against person or
property]. [FN179]

The reviewing court then "must find that any alternative, less intrusive treatments are unlikely to achieve substan-
tially the same results.” [FN180] The court must also consider less intrusive means for administering the drugs, e.g., or-
dering the defendant to take the drugs before forcibly administering them, and it must assure that administration of the
drugsisin the patient's best medical interest in light of his medical condition, the potential side effects, and the likely ef-
fectiveness of the drugsin his case. [FN181]

These standards embody independent ends and means proportionality principles. Forced medication violates ends
proportionality principles if the loss of liberty and attendant medical risks outweigh the importance of the charges and
the probable effectiveness of the drugs in restoring competence and assuring a fair trial. Forced medication violates
means proportionality if there are less intrusive means of restoring competency or of administering the drugs.

3. Administrative Due Process

The Supreme Court's requirements for procedural due process in administrative agency proceedings incorporate a
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form of ends proportionality. In Mathews v. Eldridge, the Court declined to grant evidentiary hearings on demand in all
cases prior to termination of disability benefits. [FN182] Three factors were deemed relevant in deciding the require-
ments of administrative due process:

First, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation
of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural
safeguards; and finally, the Government's *611 interest, including the function involved and the fiscal and adminis-
trative burdens that the additional or substitute procedural requirement would entail. [FN183]

In Mathews, the Court concluded that the burdens of the requested procedural safeguard would outweigh the benefits
such a safeguard would provide. [FN184] This is essentially a version of ends proportionality, comparing the marginal
benefits gained by added procedural safeguards with the added cost and administrative burdens of those safeguards.
Note, however, that afinding of disproportionality in this context works in favor of the government, not the citizen.

4. Petty Offense Limits on Criminal Procedure Guarantees

In several cases, the Supreme Court has held that lower standards of due process apply to minor crimes. Baldwin v.
New York held that the Sixth Amendment jury trial right does not apply to crimes punishable with incarceration of six
months or less. [FN185] A different but analogous rule limits the scope of the automatic Sixth and Fourteenth Amend-
ment right to appointed counsel, recognized in Gideon v. Wainwright. [FN186] The Court has held that in misdemeanor
cases the Gideon right to appointed counsel applies only if the actual sentence imposed includes some period of incarcer-
ation, [FN187] or at least a suspended custody term. [FN188] Similar rules are found in state statutes and rules of crimin-
al procedure, granting offenders charged with minor violations fewer rights of appointed counsel, defense discovery, jury
trial, and jury size--what might be called "making the procedure fit the crime." [FN189] The implicit rationale of these
rulesis similar to that explicitly adopted by the Court in Mathews--that in minor cases the benefits of additional proced-
ural safeguards (reduced risk of erroneous or unfair outcomes, multiplied by the severity of those outcomes) are out-
weighed by the *612 costs and administrative burdens of such safeguards. [FN190] Again, thisis a form of ends propor-
tionality, and afinding of disproportionality favors the government, not the citizen.

C. Constitutional Exclusionary Rules

The Court has often used implicit proportionality arguments to justify limitations on the scope of exclusionary rem-
edies for violations of constitutionally protected rights. For example, a cost-benefit rule premised on ends proportionality
has been used to admit evidence obtained in reasonable reliance on an invalid search warrant, [FN191] to limit the num-
ber of persons granted "standing" to contest police illegalities, [FN192] and to permit impeachment use of evidence ob-
tained in violation of the Fourth Amendment or the Miranda rule. [FN193] The Court often concludes that the added de-
terrence of police illegality that would be obtained by applying or extending the exclusionary rule in the manner sought
by the defendant is outweighed by the cost of excluding reliable evidence. [FN194]

A different ends proportionality argument underlies another limitation on exclusionary remedies, the "attenuation"
doctrine. In Brown v. Illinois, the Court recognized four factors as relevant to whether the causal link between an illegal
arrest *613 and a subsequent confession would be deemed sufficiently attenuated to allow the confession to be admitted
in the prosecution's case: whether Miranda warnings were given; the temporal proximity between the illegality and the
confession; the presence or absence of intervening circumstances; "and particularly, the purpose and flagrancy" of theil-
legal arrest. [FN195] Thus, it appears that the gravity of the police "offense" against the constitution is the most import-
ant factor in determining the scope of the exclusionary rule--more egregious illegalities justify exclusion of more remote
evidentiary fruits. [FN196] The implicit reasoning is similar to one of Bentham's arguments in favor of punishments pro-
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portional to crime seriousness. "The greater an offence is, the greater reason there is to hazard a severe punishment for
the chance of preventing it." [FN197]

As was true in the contexts of administrative due process and adjudication procedures for petty crimes, discussed
above, afinding of disproportionality in assessing the scope of exclusionary remedies favors the government, not the cit-
izen.

D. Police Powers Under the Fourth Amendment

Utilitarian ends and means proportionality principles are implicit in many of the Court's decisions defining the scope
of police search and seizure powers, and have sometimes been explicitly recognized.

1. Limits on Police Powers in Less Serious Cases

In Welsh v. Wisconsin, the Court used ends proportionality principles to hold that the police could not make a war-
rantless, exigent circumstances entry of a person's house to effect an arrest for a nonjailable drunk driving offense.
[FN198] The officers had probable cause to arrest, and also had a very plausible claim that delaying the arrest until a
warrant was obtained would have resulted in the loss of crucial evidence of intoxication. The Court noted that many
lower courts have viewed the seriousness * 614 of the offense as an important factor in assessing the reasonableness of a
warrantless entry. [FN199] The Court also cited Justice Jackson's view that warrantless entry to arrest for a minor offense
would display "a shocking lack of all sense of proportion." [FN200] Although drunk driving poses major risks to persons
and property, the Court considered the Wisconsin legislature's decision, classifying first-time violations as nonjailable,
civil offenses, to be the best indication of the extent of the State's interest in making an arrest and enforcing this law.
[FN201]

In Tennessee v. Garner, the Supreme Court relied on both ends and means proportionality principles to limit police
use of deadly force to arrest a fleeing suspect. [FN202] The Court held that such force may not be used unless the suspect
is reasonably believed to pose a significant threat of death or serious physical injury to the officer or others, or has com-
mitted a crime involving the infliction or threatened infliction of serious physical harm. [FN203] Garner reflects ends
proportionality. The Court expressly assumed it is better that a nonviolent suspect flee than that he be killed. [FN204]
The decision in Garner may also be based in part on means proportionality. Noting that a majority of American police
departments forbid their officers to use deadly force against nonviolent suspects, the Court concluded "there is a substan-
tial basis for doubting that the use of such force is an essential attribute of the arrest power in all felony cases." [FN205]
In other words, nondeadly force appears adequate to enforce the law against nonviolent suspects.

*615 Ends and means proportionality principles have also been used to assess claims of excessive nondeadly forcein
making arrests, investigatory stops, and other seizures of the person. In Graham v. Connor, the Supreme Court held that
three factors should be considered in such cases: "the severity of the crime at issue, whether the suspect poses an imme-
diate threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade arrest
by flight." [FN206] The first and second factors reflect ends proportionality; as in Garner, the Court is saying that the
force police use to effect a seizure may be excessive relative to the benefits of such force, as measured by the seriousness
of the suspected crime or the suspect's dangerousness. The third Graham factor may reflect means proportionality--in the
absence of resistance or flight, police force may exceed what is necessary to effect the seizure.

Dictain United States v. Hensley suggest that completed crimes less serious than a felony would not permit the use
of Terry stop-and-frisk powers, [FN207] and some lower courts have adopted this ends-proportionality-based rule.
[FN208] Moreover, in avariety of other contexts lower courts have considered the seriousness of the offense to be an im-
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portant factor in determining issues of Fourth Amendment reasonableness, particularly with regard to the use of intrusive
police powers. [FN209] A similar ends *616 proportionality principle underlies the common law rule, still recognized in
some form by most states [FN210] forbidding warrantless arrest for misdemeanors not committed within the arresting of-
ficer's presence.

2. Fourth Amendment "Reasonableness Balancing”

The cases cited above can also be viewed as applications of the Court's balancing approach under the Reasonable-
ness Clause of the Fourth Amendment--the strength of the government interests supporting the search or seizure are
weighed against the nature and degree of the intrusion on the citizen's privacy, liberty, and/or property rights. The Court
has often used this approach to uphold warrantless--and usually also suspicionless--searches of regulated industries; auto-
mobile and jail inventories, immigration and drunk driving roadblocks; drug testing and other searches of high school
students, public employees, and convicts; and various other intrusions. [FN211] On the "government interest”" side of the
balance, the Court examines a wide range of factors, including the seriousness and immediacy of the harm sought to be
prevented, the degree of individualized or target-group suspicion, the presence of a warrant, warrant-substitute, or other
limits on police discretion, the feasibility of applying individualized suspicion and warrant requirements in this context,
the importance of the evidence or other expected fruits of the intrusion, the availability of other means to achieve the
government's interest, and the effectiveness of the means chosen. [FN212] These factors reflect both ends and means pro-
portionality principles.

*617 Although Fourth Amendment proportionality principles have been articulated by a number of scholars,
[FN213] the Court has never explicitly sought to justify its reasonableness balancing approach or decisions on propor-
tionality grounds. However, at least one Justice has cited proportionality principlesin dissent. Ironically, that Justice was
Sandra Day O'Connor--the author of the Ewing plurality opinion that adopted the narrow proportionality principle from
Justice Kennedy's Harmelin concurrence. In Atwater v. City of Lago Vista, the Court refused to engage in case-specific
balancing, and upheld the custodial arrest of a woman for violation of a seat belt law punishable only by a $50 fine.
[FN214] In her forceful dissent, Justice O'Connor argued that Atwater's arrest was disproportionate not only in relation to
the nature and seriousness of her offense [FN215] (ends proportionality), but also relative to any legitimate case-specific
need to take her into custody [FN216] (means proportionality). Atwater was a long-time resident of the town, her identity
was well known to the arresting officer, and there was no reason to fear imminent danger or continued violations if she
were released on citation, which is the normal procedure in such cases. [FN217] Justice O'Connor thus clearly approved
of both ends and means proportionality principles.

*618 E. Other Constitutional Doctrines

In avariety of other contexts, the Court has adopted one or both utilitarian proportionality principles. Some Justices
have explicitly used the language of proportionality, occasionally recognizing both ends and means proportionality con-
cepts. [FN218]

1. First Amendment Cases

Both forms of utilitarian proportionality analysis are reflected in the requirements that content-based restrictions on
political speech in a public forum must be necessary to serve a compelling state interest, and must also be narrowly
drawn. [FN219] Restrictions will be struck down if their burdens on free speech rights are not supported by sufficiently
weighty state interests (ends proportionality), or if the restrictions are broader than necessary to achieve their valid pur-
poses (means proportionality). These ends and means proportionality requirements operate independently; a violation of
either one will invalidate the speech restriction. [FN220] Similar independent requirements of compelling state interest
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and narrow tailoring apply to laws burdening religious practice that are not neutral or not of general application. [FN221]
Analogous but looser ends and means proportionality limits apply to regulation of commercial speech. [FN222]

*619 In certain First Amendment contexts some Justices have endorsed a lower (but still "heightened") level of scru-
tiny which appears to explicitly incorporate both ends and means proportionality principles. In his concurring opinion in
United States v. American Library Association, Justice Breyer used this approach to uphold the Children's Internet Pro-
tection Act, a federal statute conditioning the grant of subsidies to public libraries on the installation of technology to
help prevent library computer users from gaining Internet access to pornography and other material comparably harmful
to minors. [FN223] Justice Breyer believed that neither "rational basis" nor "strict scrutiny” analysis was appropriate. In-
stead, he argued, the Act should be evaluated:

as the Court has examined speech-related restrictions in other contexts where circumstances call for heightened,
but not "strict,” scrutiny--where, for example, complex, competing constitutional interests are potentially at issue or
speech-related harm is potentially justified by unusually strong governmental interests. . . .

In such cases the Court has asked whether the harm to speech-related interests is disproportionate in light of
both the justifications and the potential alternatives. It has considered the legitimacy of the statute's objective, the ex-
tent to which the statute will tend to achieve that objective, whether there are other, less restricti